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Should You Roll Over Your Company Retirement Plan? 
 

 
 
 

The roll-or-not-roll question is quite common. An important factor is the creditor protection 

consideration. For protection in non-bankruptcy cases, company plans offer the best creditor 

protection. You see, most employer-sponsored plans are covered by ERISA (Employee 

Retirement Income Security Act), so they are completely protected against creditors except the 

IRS and former spouses in divorce situations. Unlike company plans, IRAs are not covered by 

ERISA, so they do not have the same kind of protection. However, the law has now been 

expanded to protect certain IRAs (including rollovers from SEP or Simple IRAs, Roth IRAs, and 

individual IRAs) in bankruptcy cases, up to $1 million1. The law also exempts other IRAs, such 
 

as rollovers from company 401(k)s, in their entirety in bankruptcy cases. 
 
 

For anything short of bankruptcy, protection is determined at the state level. If asset protection is 

a concern, then you would be well advised to consult an attorney. In addition to the risk issue, 

rolling over your 401(k) or not also depends on the investment choices in your company plan. 

For example, some  company plans offer a variety of Target Date Funds (TDFs). These funds 

shift investors from stocks to bonds over time in an effort to become more conservative as 

retirement gets closer—at least, that‟s the idea, anyway. While the basic concept seems logical, 

TDFs do not incorporate all the relevant personal facts that determine the true ideal allocation for 

one‟s retirement investments, and you may find yourself either forfeiting needed growth or being 

exposed to an increasingly volatile market. Besides, this „glide path‟ of gradually shifting from 

equity to bonds over time does not take in to account the momentum and market trends. The 

investment market can shift on a dime, and keeping your fingers on the pulse of the market and 

be able to adapt corresponding is paramount to portfolio management. In my view, the mass 

market approach inherent in TDFs just does not provide the level of flexibility and personalized 

portfolio management. 
 
 
 
 
 
 
 
 

1 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005. 
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Taxation - How You Roll Over Your IRA Matters 
 
 

How you roll over your company plan will determine your taxation. You can either take a lump- 

sum distribution and then deposit the money back into an IRA account within sixty days—I call 

this a do-it-yourself rollover—or you can do a trustee-to-trustee direct rollover. 
 

The tax consequences are quite different, and it is important to know how they differ, because if 

done the wrong way, you may end up having to pay taxes in a transaction that would otherwise 

be nontaxable. You see, with a do-it-yourself rollover, the company plan custodian will issue a 

check to your name in a lump sum. It‟s then up to you to deposit that money back into an IRA 

account within sixty days, or you will be taxed on that money. There‟s more: with a do-it- 

yourself rollover, there is a twenty percent mandatory federal income tax withholding. The 

withholding tax is sent in to the IRS, and you will have to claim it when you file your taxes. 

Now, here is what many people don‟t think about: some folks figure all they need to do is 

deposit the check into an IRA account within sixty days, and all is good; but what they fail to 

take in to account is that the check is net of a twenty percent mandatory withholding tax, so the 

rollover amount is now short by twenty percent. Unless the shortfall is somehow made up, they 

will end up paying tax on that twenty percent since they are not part of the amount that is rolled 

back into an IRA. And for people who are younger than fifty-nine and a half, there is also the ten 

percent early withdrawal penalty assessed by the IRS, unless they fall into one of the exceptions. 
 
 

Exceptions To 10% Early Withdrawal Penalty 
 

Unless you meet one of the following exceptions, withdrawing from your IRA before 
reaching 59-1/2 will be subject to a 10% early withdrawal penalty tax in addition to the 
regular tax on the withdrawal. 
Exceptions include: 

 
9   Death. 
9   Total and permanent disability. 
9   Qualified higher education expenses. 
9   Part of a series of substantially equal payments. 
9   Qualified first- time homebuyers, up to $10,000. 
9   IRS levy. 
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For example, let us say your company 401(k) has a balance of $765,912. If you do a sixty-day 

rollover as described above, you will get a net check of approximately $612,730, which is your 

401(k) balance net of the twenty percent mandatory federal income tax withholding. The check 

will be made out to your name, and as long as you deposit it back into an IRA within sixty days 

that belongs to you, the re-deposited amount will be treated as an IRA rollover and not be subject 

to any income tax during the year. However -the actual distribution is actually $765,912, and you 

will get a Form 1099R at tax time with that showing as the distribution amount, and since you 

only deposited eighty percent of that money back into your IRA within the sixty-day period, the 

tax law will treat the other twenty percent as taxable income, and you will have to pay tax on it. 
 

You may be asking yourself:  “With the money withheld, how do I deposit that back into my 
 

IRA?” 
 
 

That is the challenge. Unless you make up for the withholding amount from other sources, you 

would have to pay tax on that.  Then, assuming you don‟t owe taxes anywhere else, the twenty 

percent withholding tax will be refunded to you when you file your tax returns. 

 
This is a lot for a layperson to remember. That is why a trustee-to-trustee rollover can be a better 

option. With a trustee-to-trustee rollover, there is no twenty percent mandatory withholding. The 

check is issued directly to your IRA custodian for the benefit of your account, and there is no 

income tax consequence. Now you may still get a check from your company plan custodian, but 

it will be made out to your IRA custodian for your benefit and not to you personally. All you 

need to do then is deposit that check with your IRA custodian, and you‟re done. Some employers 

even make it easy so the whole rollover process can be completed simply by a phone request. 
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